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In light of the current economic 
climate, it is important for a tenant 
and tenant’s counsel to give close 

attention during lease negotiations to 
what the status of the lease will be rela-
tive to any existing or future mortgage 
on the premises. Negative consequences 
of lease subordination may leave the 
tenant without its lease in a foreclosure 
situation, even if the tenant has been 
promptly paying its rent and meeting all 
other obligations under the lease. When 
credit was free flowing and commercial 
foreclosures were virtually non-existent, 
the priority of the lease vis-à-vis any 
mortgage was generally not a major 
concern and often a secondary negotia-
tion point for tenants. Today, a significant 
increase in the likelihood of mortgage 
foreclosures has changed that dynamic.

In almost all instances, the landlord’s 
standard form of first draft lease will 
include a provision providing that the 
lease will automatically be subordinate 
to any existing or future mortgage on 
the premises (or at the option of the 
lender, superior to the mortgage) and 
that the tenant will recognize the lender 
as landlord (in other words, “attorn” to the 
lender) upon a foreclosure by the lender. 
The lease will almost surely further 
state that the tenant agrees to execute 
any additional document(s) (such as a 
Subordination, Non-Disturbance and 
Attornment agreement, (“SNDA agree-
ment”)) at anytime in the future to evi-
dence such subordination of the lease. 
For reasons discussed more fully below, 
in negotiating a lease where the lease is 
initially superior to a mortgage, the ten-
ant should seriously consider requesting 
that additional language be included 
in the lease and any SNDA agreement 

stating that the lender will not disturb 
the tenant’s possession and occupancy 
of the premises upon a foreclosure. 
Furthermore, depending on the level of 
initial investment the tenant is making, 
the size of the space the tenant is leasing 
and the location of the premises, or if the 
tenant has enough negotiating lever-
age, the tenant may want to negotiate 
for a non-disturbance agreement as to 
existing mortgages. During the course of 
lease negotiations, the issue of subordi-
nation, non-disturbance and attornment 
can often be glanced over in deference 
to lease provisions that are more obvi-
ous to a tenant such as the business 
terms of the lease, the tenant’s liability 
for landlord costs and expenses or the 
tenant’s obligation to repair, maintain or 
replace the premises. However, in today’s 
financial climate, the subordination, non-
disturbance and attornment issue should 
be near the top of a tenant’s checklist 
during lease negotiations.

In Illinois, the priority of a lease in 
relation to a mortgage, without any 
agreement to the contrary, will depend 
on either: 1) when the lease or memo-
randum of lease is recorded, pursuant 
to Illinois statute;1 or, 2) if the lease or 
memorandum of lease has not been 
recorded (which is likely to be the case), 
when the tenant was in possession of 
and occupied the premises pursuant 
to the lease.2 Generally, although most 
leases will prohibit tenants other than 
major tenants from recording the lease or 
a memorandum thereof, if a tenant has 
permission to do so and records a lease 
or memorandum prior to the recording 
of a mortgage or is in possession and 
occupancy of the premises prior to the 
recording of a mortgage, the lease will 

be deemed superior to the mortgage. 
If, however, the mortgage was recorded 
prior to the tenant entering into the lease 
and taking possession, the mortgage will 
then be superior to the lease. The sig-
nificance of this distinction comes about 
when a landlord defaults under its mort-
gage and a lender forecloses.

In the case where a tenant’s lease is 
subordinate to a mortgage, without an 
agreement to the contrary, if a lender 
forecloses on its mortgage, the tenant is 
completely at the mercy of the lender in 
regard to whether or not the lease will 
be terminated in the foreclosure pro-
ceeding.3 Pursuant to the laws of many 
states, assuming that the tenant has 
been named in the foreclosure suit and 
is given proper notice, upon foreclosure 
of the property by the lender, the lender 
will have the option to either: 1) assume 
the lease upon a foreclosure and effec-
tively step into the shoes of the landlord 
by continuing on with the lease; or, 2) 
terminate the lease without any input 
from the tenant. Being placed in such 
a situation can of course be difficult for 
a tenant. If the lease is terminated, the 
tenant could lose any benefits of the 
existing lease such as superior location, 
below market rents or investment in ten-
ant improvements to the space. Because 
of these risks, it is essential for a tenant 
to at least attempt to negotiate for the 
existing lender to enter into an SNDA 
agreement during lease negotiations 
with the landlord. Of course, depending 
on the size of the tenant and bargain-
ing power of the tenant, a landlord or 
lender will not always be amenable to 
such a request by a tenant; however, it is 
important to at least consider raising the 
issue during lease negotiations. If a ten-
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ant is successful in such negotiations, the 
SNDA agreement, while affirming that 
the lease is subordinate to the mortgage 
and containing the tenant’s affirmative 
agreement to attorn to the lender, should 
also include non-disturbance language 
stating that the lender agrees that the 
tenant shall not be disturbed in its lease 
upon a foreclosure provided that the ten-
ant is not in material default under the 
lease. 

Alternatively, if a tenant is in posses-
sion and occupancy of a premises before 
a mortgage is recorded or if a lease or 
memorandum of lease has been record-
ed prior to the mortgage, the lease will 
generally be superior to such mortgage. 
In such a case, without an agreement 
to the contrary, the terms and condi-
tions of the lease supersede the terms 
and conditions of the mortgage. Upon 
a foreclosure by the lender, the lender 
will take title to the premises subject to 
the existing lease as a superior encum-
brance. Despite the foregoing, in order to 
make leases more financeable, landlords 
typically include automatic subordina-
tion and attornment language in leases 
as to existing and future mortgages. 
Such automatic subordination provi-
sions are generally enforceable under 
Illinois law.4 Additionally, the landlord 
will likely include language in the lease 
requiring the tenant to execute an SNDA 
agreement if requested to do so by the 
lender. Although the landlord will almost 
certainly include subordination and 
attornment language in the lease, many 
landlords will not automatically include 
non-disturbance language. Again, such 
non-disturbance language should be to 
the effect that the lender will not disturb 
the tenant’s use and occupancy of the 

premises upon a foreclosure of the mort-
gage so long as the tenant is comply-
ing with the lease terms (or at least the 
material terms of the lease). Therefore, 
during the lease negotiation with the 
landlord, the tenant should try and nego-
tiate a provision where any future lender 
agrees not to disturb the tenant upon a 
foreclosure in exchange for the tenant’s 
agreement to subordinate its lease to the 
mortgage and attorn to the lender upon 
a foreclosure. 

A particular point that tenants should 
be aware of is that most lenders, when 
entering into an SNDA agreement with 
a tenant, will attempt to alter some 
of the obligations of the lender upon 
stepping into the shoes of the landlord. 
Additionally, lenders will also attempt 
to impose several obligations upon the 
tenant which are not found in the lease. 
Tenants should be aware of lenders add-
ing provisions to an SNDA agreement 
that may seriously alter the terms of the 
lease originally agreed to, such as: 1) use 
of insurance proceeds upon damage 
or destruction such that the lender can 
apply any insurance proceeds to the out-
standing balance of the loan rather than 
using the proceeds to rebuild the prem-
ises; 2) obligating the tenant to notify the 
lender of any landlord defaults under the 
lease and providing an additional cure 
period to the lender above and beyond 
the cure period granted to the landlord; 
3) obligating the tenant and landlord to 
obtain lender’s consent to any modifica-
tion to the lease; and 4) providing that 
the lender will not be liable for tenant 
damages resulting from a landlord 
default. A tenant should review such 
provisions in an SNDA agreement care-
fully and be certain that such provisions 

are tailored so as to limit, to the extent 
possible, additional tenant obligations or 
amendment of the tenant’s rights as they 
exist under the lease. 

No matter what the status of a lease in 
relation to a mortgage, if a tenant agrees 
to subordination and attornment lan-
guage in the lease or agrees to enter into 
an SNDA agreement with a lender, it is 
essential that the tenant at least attempt 
to have additional non-disturbance lan-
guage added to the lease and the SNDA 
agreement. Non-disturbance language 
will become important in changing 
markets, especially if the tenant has 
negotiated a favorable rent package or 
has a superior location. If negotiating 
a lease as a tenant, tenant’s counsel or 
tenant’s broker, be certain that the basic 
language regarding subordination, non-
disturbance and attornment is present 
and clearly stated so as to ensure that the 
tenant is adequately protected.
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