
Masuda Funai’s Business Immigration Monthly is provided as a free service of the firm regarding legal developments. It is not a substitute for legal 
counseling and may constitute advertising material. © 2010 Masuda, Funai, Eifert & Mitchell, Ltd. All rights reserved.                                                  

Business Immigration 
Monthly

May 2010

TOPIC OVERVIEW

USCIS Provides Updated Information 
about the H-1B Quota (Updated April 
27, 2010) ...........................................................1

ICE SEVP Revises Previous OPT and 
H-1B Cap Gap Guidance ..............................1-2

USCIS Announces that H-1B Quota for FY 
2011 is Not Met During Intial Filing Period 
– USCIS Receives Signifcantly Lower 
Number of H-1B Quota Petitions than 
Last Year ...................................................... 2-3

DOL Commences Backlog Reduction 
program in PERM Process .......................... 3

USCIS Provides Updated Information about the H-1B Quota 
(Updated April 27, 2010)

As indicated in our firm’s Immigration Updated dated April 5, 2010, 
the U.S. Citizenship and Immigration Services (USCIS) previously 
announced that the H-1B quota for Fiscal Year 2011 (October 1, 
2010 through September 30, 2011) was not met in the initial filing 
period which closed on  April 7, 2010.  The USCIS indicated that it 
received only approximately 19,100 H-1B quota petitions during 
the initial filing.  (Of these 19,100 petitions, approximately 13,500 
were filed under the regular H-1B quota and approximately 5,600 
requested the U.S. Master’s or higher degree exemption.) 
Therefore, the USCIS indicated that it would continue to accept H-
1B quota petitions until the H-1B quota for fiscal year 2011 has 
been met.  Under the fiscal year 2011 H-1B quota, the USCIS will 
accept 65,000 regular H-1B quota petitions and 20,000 H-1B quota 
petitions requesting the U.S. Master’s or higher degree exemption.  

On April 27, 2010, the USCIS updated the H-1B quota count.  The 
USCIS indicated that it has received approximately 16,500 regular 
H-1B quota petitions and 6,900 H-1B quota petitions requesting 
the U.S. Master’s or higher degree exemption.

Additional information about the Fiscal Year 2011 H-1B quota will 
be contained in our firm’s future Immigration Updates when it 
becomes available.  

ICE SEVP Revises Previous OPT and H-1B Cap Gap Guidance

Immigration and Customs Enforcement’s (ICE) Student Exchange 
Visitor Program (SEVP) recently revised its policy guidance 
regarding Optional Practical Training (OPT), STEM OPT 
extensions and H-1B “cap gap” relief.  SEVP initially issued policy 
guidance interpreting an Interim Final Rule released on April 8, 
2008 introducing STEM OPT extensions and H-1B “cap gap” relief.  
SEVP stated that the new guidance supersedes the previous 
guidance.  
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Among other items, the new policy guidance revises the previous policy guidance as follows:

1. Revises the procedures that Designated Student Officials (DSOs) need to follow to recommend 
OPT after a student’s program end date because SEVIS has not yet been updated to allow DSOs 
to recommend OPT after a student’s program end date (other than the STEM OPT extension).  

2. Deletes the ten day exception to the time that accounts for unemployment during post completion 
OPT at the EAD validity start date and between jobs. Although this ten day exception has been in 
affect since April 2008, SEVP indicated in the revised policy guidance that such exemption needs 
to be made through a future proposed regulation.  

3. Removes the restriction that employment during the STEM OPT extension must be paid 
employment.  Although this restriction has been in effect since April 2008, SEVP stated that such a 
restriction must be approved through a future proposed regulation. 

4. Confirms that a student needs a valid Employment Authorization Document (EAD) card in order to 
travel internationally during his/her post-completion OPT period.  If a student wants to travel 
internationally after his/her EAD card has expired during the H-1B “cap gap” period, SEVP 
indicated the student may obtain the H-1B visa and return to the United States using the H-1B visa 
on or after September 21st.   

Additional information about other changes to the OPT and H-1B cap gap programs will be contained in our 
firm’s future Immigration Updates when it becomes available.

USCIS Announces That H-1B Quota for FY 2011 Is Not Met During Initial Filing Period – USCIS 
Receives Significantly Lower Number of H-1B Quota Petitions Than Last Year

The USCIS recently announced that the H-1B quota for fiscal year 2011 (October 1, 2010 to September 30, 
2011) was not met during the initial filing period of April 1, 2010 to April 7, 2010. The USCIS stated that it 
received approximately 19,100 H-1B quota subject petitions during the initial filing period. The H-1B quota for 
fiscal year 2011 is 65,000. Of the 19,100 petitions received, approximately 5,600 requested the U.S. Master’s or 
higher degree exemption from the overall quota. This exemption for fiscal year 2011 is limited to 20,000. 
Therefore, the USCIS indicated that the H-1B quota for fiscal year 2011 remains open and the USCIS will 
continue to accept H-1B quota subject petitions until all of the available numbers are used.

The USCIS indicated that all petitions filed during the initial filing period will be issued receipt notices with the 
filing date of April 7, 2010. Additionally, for those petitions filed requesting premium processing, the 15 day 
premium processing clock for the initial review began on April 7, 2010, regardless of the date on which the 
petition was received during the initial filing period.

During fiscal year 2010 (October 1, 2009 to September 30, 2010), the H-1B quota was not reached until 
December 21, 2009. The H-1B quota was met during the initial filing periods in fiscal years 2008 and 2009. It is 
assumed that the H-1B quotas in fiscal year 2010 and 2011 were not met during the initial filing periods due to 
the economy and also the USCIS’ aggressive review of petitions filed through the H-1B program. However, in 
fiscal year 2011, there was an approximately 20% decrease in the H-1B quota subject petitions filed in 
comparison to fiscal year 2010.  Although there was this significant decrease in initial filings, it is assumed that 
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the quota may be met earlier in fiscal year 2011 than in fiscal year 2010 due to the improving economy in the 
United States.

Additional information about the H-1B quota will be contained in our firm’s future Immigration Updates when it 
becomes available.

DOL Commences Backlog Reduction Program in PERM Process

It appears that the U.S. Department of Labor (DOL) has commenced a backlog reduction program in the PERM 
program. Within the past month, the DOL has completed the initial review of approximately three months of 
PERM applications. The date range that the DOL appears to be currently processing for initial review is May 
2009 to September 2009.

Although the DOL has not officially announced that it has commenced backlog reduction in the PERM program, 
our firm was informed during a routine status inquiry that the DOL is planning to reduce its backlog in the 
program by more than 50% by the end of fiscal year 2010 (September 30, 2010). The DOL previously 
announced that it has more than 50,000 PERM applications pending with approximately 50% pending for initial 
review and 40% pending for audit review. In response to our firm’s status inquiry, DOL stated that it is currently 
on target to meet the DOL’s backlog reduction goals. It appears that the DOL is initially attempting to reduce the 
backlog in initial reviews. It may then address the backlog in the audit review queue. The DOL is still reviewing 
audits on PERM applications initially filed in January 2008. The DOL stated that it is implementing the backlog 
reduction to provide its customers with better customer service.

Additional information about the DOL’s backlog reduction efforts will be contained in our firm’s future 
Immigration Updates when it becomes available.

For more information about this or any other immigration law topic, please contact Bob White, at 847.734.8811 
or via email at rwhite@masudafunai.com. 

Weekly Immigration Updates are provided under the Legal Update link of the Immigration Group Section of our 
firm’s website at www.masudafunai.com.

www.masudafunai.com
mailto:rwhite@masudafunai.com
http://www.masudafunai.com/
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About the Immigration Group
The Immigration Group of Masuda Funai provides 
immigration representations to publicly traded companies, 
privately held corporations, educational institutions, not-
for-profit organizations and individuals in business 
immigration matters. As one of the larger immigration 
groups in the United States, we annually file more than 
2,500 petitions on behalf of approximately 275 different 
corporate employers from such diverse industries as 
automotive-related, computer consulting, machine tool 
manufacturing, electronics, construction and equipment, 
banking and financial, health care and high tech. 

Attorneys in the Immigration Group include:

About Masuda Funai
Masuda Funai is a full-service law firm representing 
international and domestic companies operating and 
investing in the United States. Our 45 attorneys located in 
Chicago, Schaumburg and Los Angeles counsel clients in 
every aspect of business, including establishing, acquiring, 
and financing operations; ownership, development and 
leasing of real estate; transfer of overseas employees to the 
U.S.; employment, labor, and benefits counseling and 
dispute resolution; intellectual property, copyright and 
trademark; business litigation; creditors' rights and 
business risk management; structuring the distribution and 
sale of products and services throughout the U.S.; and 
estate planning and administration.
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